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IN SUMMARY

According to the month.y reMort and annua. reMort issued by the 6hina Iationa. 1nte..ectua. 
ProMerty Administration of 6hina )6I1PAC, the number of aMM.ications for review of non-use 
cance..ation surged from 39,x39 in 203' to 23,9'9 in 2029L Iot a.. the cance..ation decisions 
wi.. be reviewed, so the number of non-use cance..ation actions in the Erst stage is higher 
than the above statistica. dataL 1t means that more and more trademark registrants have 
to active.y cance. others• trademarks or resMond to oUce actionsL This artic.e Mrovides 
some sMecia. overview of the regu.ations, cases and deve.oMments of trademark non-use 
cance..ation Mractices in 6hinaL They may be different from the Mractices in other countries 
and areas and cou.d he.M you do business better in 6hinaL

DISCUSSION POINTS

O Sse of a trademark on gifts

O Sse of a trademark in the conteNt of Gpl trade Mractices

O A.tered use of a trademark and use of a trademark that Moints to other simi.ar 
registrations

REFERENCED IN THIS ARTICLE

O jtandards on Trademark pNamination and Tria. 2034

O Huide.ines on Trademark pNamination and Tria. 2023

O Huide.ines of the Rei7ing ?igh PeoM.e•s 6ourt concerning the Tria. of Administrative 
6ases invo.ving Trademark Authorisation and 6onErmation 203'

O Trademark Baw of the PeoM.e•s (eMub.ic of 6hina 203'

O Provisions of the juMreme PeoM.e•s 6ourt on jevera. 1ssues concerning the Tria. of 
Administrative 6ases invo.ving Trademark Authorisation and 6onErmation 203‘

USE OF A TRADEMARK ON GIFTS

Hift giving is a marketing strategy common.y adoMted in commercia. MracticeL ?ere, the 
conceMt of gift giving refers to the offering of gifts in Murchases, usua..y free of charge, to 
consumers for Mromotiona. MurMoses to boost sa.esL jo, when a trademark is used on such 
gifts, wi.. it be deemed as effective commercia. use to defend non-use cance..ation’

1n artic.e 5L9L5 of the jtandards on Trademark pNamination and Tria. 2034,[1] Jthe use of 
a mark on.y on giftsX is c.ear.y .isted as one of the situations that does not constitute the 
effective commercia. use of the trademark in the sense of the 6hinese Trademark BawL 
?owever, in the Huide.ines on Trademark pNamination and Tria. 2023,[2] this regu.ation has 
been de.etedL Io Marticu.ar regu.ation is avai.ab.e now as to whether the use of a mark on 
gifts constitutes effective use in commerce or notL

The 6I1PA and courts tend to make decisions regarding use on a case-by-case basisL 
?owever, the most imMortant factor to be taken into consideration is whether the trademark 
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used in a gift has functioned to identify the source of the goods or services in actua. useL 
1n other words, when a gift is given out to consumers, for free or for a fee, as .ong as the 
consumers can identify the source of goods or services as emanating from the gift Mrovider, 
it wi.. be recognised as effective commercia. useL

1n the cance..ation action against the trademark J����X IoL x9'24'5 )203' Z8W IoL 34'0C,-
[3] this trademark was registered on dai.y Morce.ain, Morce.ain decorations, etc, in 6.ass 23L 
The trademark ho.der submitted the commissioned Mroduction contract and invoice, the 
commissioned design agreement and invoice, the eNhibition contract signed between the 
.icensee and others, the contract and invoice for the .icensee to se.. the main goods to 
others, as we.. as media reMorts on the re.evant goodsL The court decided that a.though the 
trademark is used on goods that are given to consumers as gifts free of charge, considering 
that the trademark has functioned to identify the source of the goods, the evidence is 
effective to Mrove the use of the trademarkL

1n some cases, the court considered the main business of the trademark ho.der and 
considered whether gifting is common Mractice when doing businessL

1n the cance..ation action against the trademark J��X IoL q59x30 )203‘ Z8W IoL 2x2xC,-
[4] this trademark was registered on c.ocks, commemorative meda.s, etc, in 6.ass 3xL 
The trademark ho.der submitted the evidence showing that it had commissioned others 
to manufacture 3,000 Mieces of si.ver commemorative meda.s .abe..ed with the disMuted 
trademark, but there is no evidence to Mrove that it so.d the commemorative meda.sL The 
court considered the characteristics of the main business of the trademark ho.der and 
considered that the commemorative meda.s are common.y used for gifting to customersL 
Fhether gifting or se..ing, they a.. constitute the commercia. use aimed at consumersL As 
such, the trademark registration was decided to be maintainedL

1f the trademark ho.der .abe.s its own trademark on other Marties• a.ready branded Mroducts 
and gives out the goods as gifts, it wi.. be determined that the consumers are un.ike.y to 
identify the source of the gifts as coming from the trademark ho.derL

1n the cance..ation action against the trademark Jlobi.X IoL 33‘0535 )2023 Z8W IoL 5x3xC,-
[5] this trademark was registered on wa..ets, suitcases, etc, in 6.ass 3qL The trademark 
ho.der ordered gifts from other backMack manufacturers, inc.uding backMacks and suitcases 
.abe..ed with the brands of the manufacturersL The .ogo design reference image shows that 
these Mroducts are a.so marked with the disMuted trademarkL ?owever, considering that the 
aforementioned Mroducts are a.. sourced from other brands, and that there is a signiEcant 
difference between the trademark ho.der•s actua. business and .uggage Mroducts, even if the 
re.evant Mub.ic can see the aforementioned .uggage Mroducts, they wi.. not consider them to 
be sourced from the trademark ho.derL Therefore, the re.evant Mub.ic is un.ike.y to estab.ish 
a connection between the disMuted trademark and the goods it identiEes, and therefore it 
does not constitute the use of the trademarkL

USE OF A TRADEMARK IN THE CONTEXT OF OEM TRADE PRACTICES

The term Jorigina. eDuiMment manufacturerX )GplC, as mentioned in the fo..owing teNt, refers 
to two different situationsL Gne is that the owner of a trademark not registered in 6hina 
entrusts a 6hinese comMany to Mroduce and Mrocess re.evant goods, and eNMorts a.. goods 
without se..ing them in 6hinaL The other one is that the Mroduction is entrusted by the owner 
of a trademark as registered not in 6hina, but the Mroducts are not eNMorted from 6hinaL
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According to artic.e 3'L34 of the Huide.ines of the Rei7ing ?igh PeoM.e•s 6ourt concerning the 
Tria. of Administrative 6ases invo.ving Trademark Authorisation and 6onErmation 203',[6] 
it conErms that where the goods .abe..ed with a disMuted mark are not circu.ated in 6hina 
and are direct.y eNMorted to a foreign country, the registrant•s reDuest for maintaining the 
trademark registration sha.. be suMMortedL The Huide.ines on Trademark pNamination and 
Tria. 2023[7]take a simi.ar aMMroachL

1t is now Duite a common Mractice for the 6I1PA and the court to recognise the effective 
commercia. use of a trademark .abe..ed on goods that are direct.y eNMorted to a foreign 
country without circu.ation among 6hinese consumersL The rationa.e behind this Mractice is 
that the Mroduction .ink takes M.ace within 6hina, and in this Mrocess, the mark has a.ready 
functioned to identify the origin of the goods, at .east among the re.evant Mub.ic, inc.uding 
those c.ose.y re.ated oMeratorsL A.so, if the trademark ho.der has registered its trademark 
in 6hina, even if its goods are on.y manufactured in 6hina, the 6I1PA and the court tend to 
be.ieve the ho.der has a goodwi.. to use, and is active.y using, the mark, instead of Jtoken 
useX, considering the .arge costs invo.ved in the eNMortationL They a.so tend to be.ieve that 
there eNists the Mossibi.ity that these goods may someday be imMorted back into 6hina for 
sa.e due to increasing interconnectivity between countriesL Another consideration is that if 
the use of a trademark in the conteNt of Gpl trade Mractices does not constitute effective 
commercia. use, Gpl trades in 6hina wi.. be imMacted signiEcant.yL

1t is not diUcu.t to Mrove the chain from making the order and eNMorting the Mroducts from 
6hinaL Rut when co..ecting and MreMaring evidence, the trademark ho.der is .ike.y to neg.ect 
that on.y when a.. the Mroducts are eNMorted from 6hina, which can constitute the use of 
the trademark under GplL 1n the absence of this evidence, it sha.. not constitute trademark 
use, even though the Mroducts are entrusted for Mroduction by a foreign trademark ho.derL 
&rom some evidence, we can see that the trademark ho.der direct.y or through its 6hinese 
comMany entrusts a 6hinese factory for Mroduction and Mrocessing but does not Mrovide 
eNMort evidenceL 1n addition, there is a.so a .ack of the evidence showing the sa.es of Mroducts 
in the 6hinese marketL Snder such circumstances, it sha.. not constitute effective trademark 
useL

1n the cance..ation action against the trademark JAMtami.X IoL 3000093x )2022 Z8W IoL 
539xC,[8] this trademark was registered on toi.et MaMer, MaMer naMkins, etc, in 6.ass 34L 
The trademark ho.der submitted Mroduct Mhotos, Fe6hat loments screenshots, on.ine 
Mromotiona. screenshots, the trademark .icence agreement and authorisation .etter, the 
distributor cooMeration agreement and de.ivery note, the Gpl contract and receiMt, etcL The 
court considered that the Gpl contract and the receiMt on.y re:ected the commissioned 
Mroduction of the Mroducts and did not Mrove that the trademark ho.der had engaged in 
commercia. use of the disMuted trademark in the sense of trademark .awL

ALTERED USE OF A TRADEMARK AND USE OF A TRADEMARK THAT POINTS TO OTHER 
SIMILAR REGISTRATIONS

According to artic.e x' of the Trademark Baw of the PeoM.e•s (eMub.ic of 6hina,[9] a trademark 
registrant shou.d not make a.terations with resMect to the registered trademarkL ?owever, in 
Mractice, it is usua..y diUcu.t to ensure that the mark in actua. use is eNact.y the same as the 
one a.ready registeredL jo, to what eNtent does the use of a mark constitute the effective use 
of a registered mark’
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According to artic.e 24 of the Provisions of the juMreme PeoM.e•s 6ourt on jevera. 
1ssues concerning the Tria. of Administrative 6ases invo.ving Trademark Authorisation and 
6onErmation,[10] where the mark in actua. use is on.y s.ight.y different from the registered 
mark and does not change its dominant feature, the use of the mark can be deemed as 
effective use of the registered markL As such, the foca. Moint in cance..ation Mroceedings with 
resMect to a mark is not whether it is eNact.y the same as the registered mark but whether it 
changes the dominant feature of the registered markL

1n Jing Shunyou v Huizhou Qibei Technology Co, Ltd )2029 WH&8W IoL 5C,[11]the juMreme 
PeoM.e•s 6ourt decided that the mark in actua. use, name.y J����?GIH lpIH p/S6AT1GI 
z /eviceX on.y adds the word J��X, which means education, to the registered mark J��?GIH 
lpIH z /eviceX IoL ‘''q95x and does not change the dominant feature of the registered 
markL 1n this case, the additiona. word J��X )JeducationXC is of weak distinctiveness in resMect 
of the educationa. services in 6.ass x3 on which the disMuted mark is registeredL 1n other 
words, the dominant Mart of the mark in actua. use is the same as the one a.ready registeredL 
According.y, the juMreme PeoM.e•s 6ourt Ena..y recognised the use of the trademark with an 
additiona. descriMtive word as the effective use of the registered mark, and the registration 
of the disMuted mark was Ena..y decided to be maintainedL

1t takes four and a ha.f years from .odging the non-use cance..ation to receiving the 7udgment 
from the juMreme PeoM.e•s 6ourtL Fe can see that the trademark in actua. use does not 
have obvious difference from the registered mark in the aMMearanceL ?owever, the 6I1PA, 
the Rei7ing 1P 6ourt and the Rei7ing ?igh PeoM.e•s 6ourt a.. determined that the evidence is 
insuUcient to Mrove the use of the trademarkL

&rom this case, we can .earn that adding some descriMtive Marts to a registered mark sha.. 
not affect the recognition of the use of a registered trademarkL ?owever, there is no doubt 
that .ots of evidence is reDuired and work needs to be done to Mersuade the authoritiesL As 
such, it is advisab.e to register the trademark the same as in actua. useL 1f after registration, 
the trademark wi.. be a.tered even if it is not the substantive modiEcation, it is advisab.e to 
E.e a fresh aMM.ication for registration of the new trademarkL

At Mresent, the 6hinese Trademark Baw does not Mrohibit reMeated registration of the same 
or simi.ar trademark on simi.ar goodsL jo, it is common that a trademark ho.der has the 
registrations for severa. simi.ar trademarks and there is no substantive difference between 
these marksL The evidence may show eNact.y one trademark, but not the disMuted trademarkL 
Fhat if the trademark in actua. use does not change the dominant feature of the registered 
trademark, but at the same time Moints to some other mark registered in the name of the 
ho.der’

As is Mointed out in artic.e 3'L39 of the Huide.ines of the Rei7ing ?igh PeoM.e•s 6ourt 
concerning the Tria. of Administrative 6ases invo.ving Trademark Authorisation and 
6onErmation 203',[12] where a trademark registrant owns severa. registrations, even if 
there are on.y nuanced differences between the trademark in actua. use and the disMuted 
trademark, the reDuest for maintaining the registration of the disMuted trademark may be 
re7ected if it cou.d be Mroved that the trademark actua..y used is some other registered 
trademark in the name of the ho.derL

1n Shanghai Sanshi Enterprise Management Co, Ltd v Lacoste )2023 Z8W IoL 5'04C,[13] the 
Rei7ing ?igh PeoM.e•s 6ourt Marticu.ar.y Mointed out that the mark shown in the evidence was 
the crocodi.e device facing right, which is different from the registered one that faces .eftL 
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6onsidering that the ho.der registered both versions of the crocodi.e device in 6.ass 3x in 
6hina, the use of the right-facing one Moints to other registered marks with the same device 
in the name of the registrant, which does not constitute the effective use of the disMuted 
mark that faces .eftL According.y, the disMuted mark was decided to be cance..edL

1n Chocoladefabriken Lindt & Sprungli AG v Zhuang Fujiang )2020 WH&8W IoL ‘2C,[14] the 
juMreme PeoM.e•s 6ourt decided that the trademark shown in the evidence Mointed to the 
mark J���X in Bogo IoL '59939q as registered in the name of the ho.der, instead of the 
disMuted mark J���X IoL 90x00'4L A.though the two marks on.y differ s.ight.y in the tyMeface 
and the device Mart, and the trademark in actua. use does not change the dominant feature of 
the registered mark, as .ong as it Moints to another registered mark, the use of the trademark 
wi.. be deemed as the effective use of the one that is more simi.ar to itL 1n this case, the 
disMuted mark was therefore cance..edL

1n such kinds of cases, it is imMortant to E.e so.id evidence that the trademark in actua. 
use does not Moint to other registered trademarksL 1n Beijing Gaojie Shengshi Technology 
v Tencent Technology (Shenzhen) Co, Ltd )2020 Z‘986 IoL 3‘x‘'C,[15] the Rei7ing 1P 6ourt 
Mointed out that a.though the trademark in actua. use is c.oser to the trademark J��X IoL 
3q035‘59 in 6.ass ', instead of the disMuted mark J��X IoL '02500, by the time the contracts 
were conc.uded, the trademark shown in the contracts had not yet been aMMroved for 
registrationL As such, the use of the trademark J��X can be deemed as the effective use of 
the disMuted mark J��XL According.y, the registration of the disMuted mark was maintainedL

&rom the above cases, we can see that if the ho.der owns severa. simi.ar versions of the 
trademarks in 6hina, more scrutiny wi.. be given in the eNaminationL Ssua..y, the trademark 
eNaminer wi.. take the initiative to check what marks have been registered in the name of 
the ho.der, and if they identify any mark that is more simi.ar to the mark in actua. use, they 
wi.. tend to consider the trademark in actua. use as the one more simi.ar to it, instead of the 
disMuted trademark, and cance. the disMuted trademark registration, a.though the mark in 
actua. use does not change the dominant feature of the registered markL
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